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OPINION

In this extraordinary appeal Defendant challenges the trial court's decision to withdraw
acceptance of Defendant's quilty pleafollowing clarification of the termsof the plea. We hold that
thetrial court properly exercised itsauthority whenit withdrew itsinitial acceptance of Defendant's
plea. Thetrial court’saction is consistent with the Tennessee Rules of Criminal Procedure, and is
not barred by the doubl e jeopardy clauses of thestate and federal constitutions. We thus affirm the
decision of thetrial court, and remand the casefor further proceedings consi stent with this opinion.

|. Factsand Procedural Background

Defendant wasindicted on March 1, 1999, case number 46978, for possession of marijuana,
possession of cocaine with intent to sell or deliver, theft less than $500 in value, and possession of
drug paraphernalia. On March 3, 1999, in case number 47015, Defendant was indicted for Class B
felony possession of over 26 grams of cocane with intent to sell or deliver, and possession of
marijuana.



Defendant negotiated a plea agreement in the above indictments. As to number 46978,
Defendant agreed to plead guilty to a reduced charge of attempt to possess less than .5 grams of
cocaine, and possession of marijuana. The theft count and the count alleging possession of drug
paraphernaliawere to be dismissed. Asto number 47015, Defendant agreed to plead to the Class
B felony charge of possession of morethan .5 gramsof cocaine with intent to sell or deliver (hewas
indicted for possession of more than 26 grams), and possession of marijuana.

Defendant plead guilty on April 13, 1999. Thetrial court accepted the pleaat the guilty plea
hearing and sentenced Defendant to the agreed upon sentences. Onindictment 46978 Defendant was
sentenced to 2 years for the cocaine charge and 11 months, 29 days for the marijuana charge. On
indictment 47015 Defendant was sentenced to 8 yearsfor the cocaine chargeand 11 months, 29 days
for the marijuanacharge. The sentencesfor both marijuanacharges were to run concurrently with
the sentence for cocaine possession in indictment 47015. The sentence for cocaine possession in
indictment 46978 was to run consecutively to that for cocaine possession in number 47015.
Defendant’ s effective sentence was 10 years. Theonly issue that remained was whether Defendant
would receive a suspended sentence, and thetrial court set ahearing datefor June 14, 1999, to allow
for the preparation of a presentence report. A final judgment reflecting Defendant’ s plea was not
entered in the record.

At the subsequent sentencing hearing it became apparent that thetrial court did not have the
same understanding of the terms of the pleaas both the State and Defendant. Thetrial court entered
an order stating that there was confusion asto what charge Defendant pled guilty to, and ordered a
transcript of the guilty plea hearing to be prepared to assist the trial court in determining the terms
of theplea. After areview of thetranscript, thetrid court sent aletter to the partiesinwhich thetria
court withdrew its acceptance of the plea. Thetrial court stated that asto indictment 47015 thetrial
court thought that Defendant was pleading as charged, to possession of more than 26 grams of
cocaine. Thetrial court stated that it would not accept a plea on that count to any charge other than
that set forth in the indictment, and thus withdrew the court’ s acceptance of Defendant’ spleaon all
counts.

Defendant subsequently applied for permissionto takean extraordinary appeal to thisCourt,
which was granted.

1. Analysis

Defendant argues that this Court must order the trial court to sentence Defendant in
accordance with the terms of the plea agreement because jeopardy attached when the trial court
accepted the plea. The State agrees with Defendant. We disagree. In our opinion there are two
issues that must be resolved in order to determine whether the trial court had authority to withdraw
acceptanceof thepleas. First, wemust ask if thetrial court had the power to withdraw itsacceptance
of the plea. We answer thisquestion in the affirmative. Asaresult, wenext consider if the double
jeopardy clauses of the United States Constitution and the Constitution of the State of Tennessee
limit the power of the trial court to so vacate the plea. We think they do not.



Initially we note that there is no absol ute right to have a plea agreement accepted by thetrial
court. Statev. Turner, 713 SW.2d 327, 329 (Tenn. Crim. App. 1986) (citing Santobello v. New
York, 404 U.S. 257 (1971)). The ultimate decision whether to accept or reject a particular plea
bargain agreement rests entirely with the trial court, and a prerequisite to the effectiveness and
enforcement of the pleaisits approval by the court. 1d.

Here, thetrial court set aside the plea after the court accepted the plea, but before the entry
of judgment. Although no statute or rule of procedure specifically provides for such an action we
think that this decision iswithin the inherent power of the trial court to correct its own error in
connection with accepting aplea. See Kidoff v. Covington, 73 N.Y.2d 445, 450, 539 N.E.2d 565,
568 (N.Y. 1989). In this regard Rule 32(f) of the Tennessee Rules of Criminal Procedure is
illustrative. Rule 32(f) governs when adefendant movesto set aside aguilty pleaafter the pleahas
been accepted by the court. The rule provides:

amotion to withdraw apleaof guilty may be made upon ashowing by the defendant
of any fair and just reason only before sentence is imposed; but to correct manifest
injustice, the court after sentence, but before the judgment becomes final, may set
aside the judgment of conviction and permit the defendant to withdraw the plea.

Tenn. R. Crim. P. 32(f). Thisrule does not create atrial court’s power to set aside aguilty plea, but
instead limits the court’s discretion by creaing requirements that must be satisfied before a
defendant may benefit from that power. As aresult, the rule makes clear that a trial court does
indeed have the power to set aside a guilty plea after the pleais accepted by the court. We note,
however, that after judgment has been entered a trial court does not have the inherent power to
withdraw its acceptance of theplea. SeeKidloff, 73 N.Y.2d at 452, 539 N.E.2d at 569. Thisisalso
consistent with our case law regarding a defendant’s attempt to withdraw a guilty plea. Once
judgment has been entered, the only avenue available to a defendant seeking towithdraw a pleais
acollateral prooeeding under the Post-conviction Procedure Act. See State v. Antonio Demonte
Lyons, No. 01C01-9508-CR-00263, 1997 WL 469501, at * 6, Davidson County (Tenn. Crim. App.,
Nashville, Aug. 15, 1997) (no Rule 11 application filed).

We also hold that the double jeopardy clauses of the federal and Tennessee constitutions do
not limit the action taken by thetrial court. Defendant argues that jeopardy attached when thetrial
court unconditionally accepted Defendant’ sguilty plea. The Stateagrees with Defendant, and asks
that we instruct the trial court to reinstate the plea and sentence Defendant consistent with the plea
agreement. We do not agree. After careful reflection, and considerabl e research, we conclude that
prohibitions against double jeopardy do not require Defendant’ s plea to be reinstated.

Three fundamental protections are encompassed in the principle of double jeopardy: (1)
protection against asecond prosecution after an acquittal; (2) protection against asecond prosecution
after conviction; and (3) protection against multiple punishments for the same offense. State v.
Denton, 938 SW.2d 373, 378 (Tenn. 1996) (citations omitted). The policy underlying double
jeopardy is that the State, with all its resources, should not be able “to make repeated atempts to
convict anindividual for an alleged offense, thereby subjecting him to embarrassment, expense and
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ordeal and compelling him to live in a continuing state of anxiety and insecurity, as well as
enhancing the possibility that even though innocent he may be found guilty.” State v. Smith, 871
SW.2d 667, 671 (Tenn. 1994) (quoting Green v. United States, 355 U.S. 184, 187-88 (1957)).

The starting point for a double jeopardy analysis in the context of a guilty plea is our
Supreme Court’ sdecision in State v. Todd. 654 S.W.2d 379 (Tenn. 1983). Todd was indicted for
second degree murder and agreed to plead guilty to voluntary manslaughter. 1d. at 380. Thetria
judge agreed to the reduction in the charge, but rejected the proposed sentence. Id. After re-
negotiation, the plea was re-submitted to the trid court, but the court did not agree with the new
punishment terms. Id. at 381. Whenthetria court wasinformed that the punishment proposed was
the maximum available under the law for voluntary manslaughter, the court refused to accept the
plea. 1d. However, during the pleahearing the trid court signed an order reducing the charge to
voluntary manslaughter. 1d. The order was not entered in the minutes, but given to the district
attorney general. 1d. At trial Todd moved to have the order entered so as to be made part of the
record. Thetrial court subsequently granted the motion and had the order made part of the record
nunc pro tunc as of the date of thetrial. 1d.

Onappeal Todd argued that thetrial court’ sorde reducing the charge placed himin jeopardy
of being convicted of voluntary manslaughter, and thus he could not be tried for second degree
murder. 1d. Our Supreme Court held that Todd could be retried because the trial court had not
accepted the plea. In so holding the court noted that to “raise a double jeopardy objection it is
fundamental that a defendant must have been previously placed in jeopardy on the charge.” 1d. at
381 (citations omitted). After alengthy discussion the court held that jeopardy does not attach at
ahearing on aguilty pleauntil the pleaisunconditionally accepted by thetrial court. 1d. at 383. The
court concluded:

Because defendant’ s plea was never accepted, jeopardy never attached and the trial
court, therefore, was not prohibited by the double jeopardy clause from revoking its
preliminary determination to reduce the charge as part of pleanegotiations. Until a
final judgment is entered a court is free toregject the pleaand plea agreement.

Id. at 383 (citations omitted) (emphasis added).

Here, itisunclear if jeopardy has attached under the Todd analysis. Unlike Todd, the guilty
plea here was accepted on the record. However, the trial court did not enter afinal judgment. The
plain language of Todd suggests that jeopardy did not atach. Seeid. See aso United Statesv.
Santiago-Soto, 825 F.2d 616, 620 (1* Cir. 1987) (interpreting Brown v. Ohio, 432 U.S. 161 (1977),
and holding that jeopardy attaches only on sentencing and entry of final judgment). Nonethel ess, we
concludethat jeopardy did not attach because theinstant facts do not rai sedoubl ejeopardy concerns.
First, the double jeopardy provisions in the Tennessee and federal constitutions are designed to
prevent successive prosecutions and multiple punishments—there is no such concern here. The
“congtitutional policy of finality” isnot threatened. United Statesv. Sanchez, 609 F.2d 761, 763 (5"
Cir. 1980). Noristhereany threat of prosecutoria overreaching. Defendant “should not be entitled
to use the Double Jeopardy Clause asasword to prevent the State from completing its prosecution,”
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Ohiov. Johnson, 467 U.S. 493, 502 (1984), when the policies behind the clause are not at issueand
the ends of justice will be defeated through a mechanical application of the clause. We note that
other jurisdictions have reached similar conclusions when addressing doublejeopardy claimsinthe
context of aguilty plea. See Santiago-Soto, 825 F.2d at 619; Statev. Duval, 156 Vt. 122, 589 A.2d
321 (Vt. 1991) (withdrawal of acceptance of guilty plea by trial court did not violate double
jeopardy).

Wereach theaboveresult primarily because the miscommunication between the partiesand
thetrial courtisreflectedintherecord. Attheguilty pleahearing thefollowing collogquy took place:

Court: Areyou clear thinking and understanding what you’ re doing today,
free from all drugs and alcohol ?

Defendant:  Yes, sir.

Court: Do you understand what you're charged with in the first caz is a
ClassB Felony [Indictment #47015], the amount of drugsbeing well
inexcessof .5grams. Andthat that carneswithit 8to 30 yeasinthe
state penitentiary and a $250,000 fine (sic) because of the weight of
the drugs? (emphasis added)

Defendant:  Yes, gir.

Court: Do you understand tha possession of marjuana is a Class A
Misdemeanor, carries with it up to 11 months and 29 days in that
particular case?

Defendant:  Yes, sir.
Court: If you enter a plea in that first count, you're accepting an 8 year

sentence and pleading as charged. Do you understand that?
(emphasis added)

Defendant:  Yes, gir.

Court: And you' re accepting a $3,000 fine?

Defendant:  Yes, gir.

Court: All right. Then in the next case, 46978, Count Number 1, agan
you' re charged with a Class B Felony, possession of cocaine over .5

grams. That carries8to30years. But you' re pleading to the reduced
charge of attempt to sell less than .5 grams, which would be a D
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Felony. And you're accepting a 2 year sentence there? (emphasis
added)

Defendant:  Yes, gir.

Court: Case Number 47015, Count Number 1, to the charge of felonious
possession of over .5 grams of cocaine for the purpose of sale or
delivery, how do you plead?

Defendant:  Guilty.
Couirt; Case number 46978, Count Number 1, to the charge reduced — of an

attempt to sell lessthan .5 grams of cocaine, how do you plead there,
Sir?

Defendant:  Guilty.
(Emphasis added).

When the language of the trial court regarding the cocaine chargesis compared, it is clear
that in indictment 47015 the trial judge thought that Defendant was pleading as charged to
possession of morethan 26 grams of cocaine. Thisisreinforced by thetrial judge’ sreferenceto the
fine in indictment 47015; the maximum fine for possession of more than 26 grams of cocaine is
$200,000, while maximum fine for possession of more than .5 grams of cocaineis $100,000. See
Tenn. Code. Ann. 39-17-417(b), (i) (Supp. 1999). Thus the judge did not have the same
understanding as the parties as to the terms of the plea.

1l Conclusion

We hold that thetrial court properly exercised its power when it withdrew its acceptance of
Defendant’ sguilty plea. Wealso hold that the constitutional prohibitions of double jeopardy do not
limit thetrial court’sactions. A trial court may set aside aguilty plea, even after thetrial court has
accepted the plea, and not violate double jeopardy when (1) the trial court’s acceptance of the plea
is premised on an incorrect understanding of the plea' s terms, and (2) that misunderstanding is
reflected in the record.



